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Thus in the old case of ButterfieU v. Burroughs, 1 Salkeld, 211, the plaintiff 
sued on a warranty that a horse was "sound, wind and limb," and averred as a 
breach that the horse " had but one eye." After verdict for the plaintiff, there 
was a motion in arrest of judgment on the ground that " the want of an eye is a 
visible thing, whereas the warranty extends only to secret infirmities." But the 
court said that, after verdict, it would be intended ( i e., presumed) that the defect 
was secret, interpreting the lack of an eye to refer to want of sight in one eye, a 
defect whose discernment, as Blackstone says (3 Bl. Com. 165) is frequently a 
matter of skill. And with regard to the consequences of a patent defect, see 
Broivn v. Bigelow, 10 Allen ( Mass. ) 242, where the purchaser knew a week before the 
sale that the horse was lame, but exacted of the seller a warranty of soundness ; 
and this was held available to the buyer when the horse proved permanently lame. 
Here the court considered that the warranty was against permanent lameness, and 
that such lameness was not patent. See Benjamin on Sales, sec. 616, note (c). 

So far we have considered the applicability of a warranty, when the defect is 
patent and known, as a matter of intention, with a presumption in favor of the 
seller, when he uses general words such as "sound," "perfect," etc., that he 
means that the horse, e. g., is sound, etc., excepting patent defects. But suppose 
that the seller distinctly and specially warrants against the existence of a defect 
which does exist, as is manifest and well known to both the seller and buyer. Is 
such a warranty available in law ? On this point there is a conflict of authority. 
The old doctrine certainly was that a seller could not warrant against the existence 
of a known defect, on the idea that to constitute a breach of warranty the buyer 
must be misled by the seller's deceit, which could not be as to a defect known to 
the buyer. And see the recent case of McCormick v. Kelly, 28 Minn. 135, where 
it is said that a warranty must be "a representation of something as a fact, upon 
which the purchaser relies, and by which he is induced, to some extent, to make 
the purchase, or is influenced with respect to the price or consideration. In the 
nature of things one cannot rely upon the truth of that which he knows to be 
untrue ; and to a purchaser fully knowing the facts in respect to the property, 
misrepresentation cannot have been an inducement or consideration to the making 
of the purchase, and hence could have been no part of the contract." 

On the other hand Schouler says (2 Sch. Pers. Prop., sec 341): " Express war- 
ranty, however, is essentially a matter of bargain, of mutual understanding, of 
common consent ; and that the seller may insure the buyer against the most ob- 
vious and patent defects in the subject-matter of sale, if he choose, is now unques- 
tionably law." Thus in P'tnney v. Andnts, 41 Vt. 631, where the seller especially 
warranted sheep against the foot-rot, it was held that on proof of breach of the 
warranty, the buyer was entitled to recover, whether the disease was obvious and 
known to the buyer or not. And see Benj. on Sales, sec. 616, note (f). It is 
probable, however, that in most cases upholding a warranty against known defects, 
the real ground of the decision was that the warranty was not against the exist- 
ence of the defect, but against its future consequences ; and these must always be 
more or less uncertain. See Margetson v. Wright, 7 Bing. 603 ; s. c. 8 Bing. 454. 



Bemedies of Seiner or Goods for the Buyer's Default. — Here there are 
three cases to be considered. 

1. Where the sale is executed and' title has passed to the buyer, and possession 
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has also been delivered to him. In this case it is manifest that the unpaid seller 
has lost all hold on the goods (the sale being on credit); the seller has become a 
creditor, and cannot insist ( except under the doctrine of stoppage in transitu) on 
any special rights by reason of the fact that the debt had its origin in the sale of 
goods. Such seller sues in assumpsit for goods sold and delivered, and the measure 
of his recovery is the contract price. But by the doctrine of stoppage in transitu 
(as to which see Hutchinson on Carriers, 2d ed., sees. 409-422), though the seller 
on credit has delivered the goods to a carrier for the buyer ( which in other respects 
is tantamount to a delivery of them to the buyer himself — 2 Schoul. Pers. Prop 
sec. 272, 396; Lewis v. Arnold, 13 Gratt. 354), yet such seller, if the buyer becomes 
insolvent before the end of the transit, may stop the goods, resume possession, and 
thus re-establish his price lien. 

2. The second case is at the opposite extreme from the first, there being only 
an executory sale, and title remaining in the seller, who also retains the possession 
of the goods he has contracted to sell. In this case, if the buyer wrongfully re- 
fuses to accept and pay for the goods, what is the seller's remedy ? He cannot sue 
for goods sold and delivered, for such is not the fact, nor even for goods bargained 
and sold, for title has not passed to the buyer, which is necessary to sustain such 
a count. His proper mode of suing is in assumpsit on a special count in which he 
complains of the buyer for his refusal to accept the goods and complete the sale. 
But what shall be the seller's recovery in such a case? It is the rule in England 
and in most of our States that, except under special circumstances (to be explained 
hereafter), the seller cannot sue the buyer for the contract price (as in the former 
case where the title had passed), but must sue for an indemnity for the loss of his 
bargain; and that the measure of the seller's damages is the difference between the 
contract price and the market value at the time and place of delivery. For if the 
goods have fallen in value (which is usually the case, or else the buyer would not 
refuse to accept them), the seller can sell them to some one else, and thus realize 
their market value ; and when he recovers from the buyer the difference between 
this value ( which the seller retains ) and the contract price, this difference added 
to the market value equals the contract price ; so that the result is that the seller 
is made whole, i. e., he has just what he would have had if the buyer had accepted 
the goods and paid the contract price. See Benj. on Sales, sec. 758 ; Hare on Con- 
tracts, p. 446 ; 2 Schoul. Pers. Prop., sec. 513. It seems, however, that the seller 
is not always obliged to sell the chattel on the buyer's default in order to ascertain 
the market value ; but in some States at least he has an election to keep the chattel 
as his own, and if the market value at the time of the breach is less than the con- 
tract price, to sue to recover the difference. 2 Schoul. Pers. Prop., sec. 522. 

It will be remembered that the rule that the seller who retains both title and 
possession cannot sue for the whole contract price, but must recover as damages the 
difference between such price and the market value, was said to prevail in England 
and in most of our States, except under special circumstances. But in most of the 
States of the Union there are exceptions to the general rule, and in some it is 
altogether disregarded Thus the general rule of suing for a difference is said not 
to apply when an article is manufactured in accordance with the terms of a special 
order, and is tendered to the buyer, who wrongfully refuses to accept and pay 
for it; and the manufacturer (seller) is allowed to hold the chattel for the buyer 
and sue for the whole contract price. The leading case to this effect is Bement v. 
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Smith, 15 Wend. (N. Y.), 493, where the buyer refused to accept a carriage made 
to his order, and tendered to him. The same rule is laid down in Shawhan v. 
Van Nest, 25 Ohio St. 490 (18 Am. Rep. 313). And see 56 Am Dec. 643-647, 
extended note, where it is said that the doctrine of Bernent v. Smith is now main- 
tained by the weight and majority of authority. But see, contra, Moody v. Brown, 
34 Me. 107 (56 Am. Dec 640), where it is held that the manufacturer cannot re- 
cover the price of the article manufactured until the title has passed from him to 
the buyer, and that the title continues in the manufacturer until the article is com- 
pleted, tendered, and accepted by the person ordering it; that to pass title, and thus 
enable the manufacturer to sue for the contract price, there must be proof of accept- 
ance, or of acts and words concerning it from which an acceptance may be inferred. 
(See, as to implied acceptance, Mclntyre v. Kline, 30 Miss. 361 (64 Am. Dec. 163); 
Goddard v. Binney, 115 Mass. 450 (15 Am. Rep. 112). And the case of Bernent v. 
Smith was disapproved of, the court saying that it " could only be correct upon the 
ground that by a tender the property [i. e., title,] passes from the manufacturer to 
the customer against his will." 

The convenience of the rule in Bernent v. Smith is manifest when the article 
manufactured is of a kind which would have no market value, and would be use- 
less to the manufacturer, and useful, perhaps, to no one but the orderer. This 
exception to the general • rule is thus stated by Sargent, J., in Gordon v Korris, 
49 N. H. 383 (cited in 2 Schoul. Pers. Prop. sec. 521): "Where the plaintiff 
has made surgical instruments of a particular kind, and according to order for 
the defendant who had patented the same, and which would of course be worth- 
less in the hands of the plaintiff; or when a tailor has made a suit of clothes 
to order of a particular description and for a particular measure; or a shoe- 
maker has made boots or shoes of a particular size or pattern; or a carriage- 
maker has made a carriage in the same way, of a particular style and pattern; 
or an artist has painted the portrait of an individual to order; or an engineer 
has constructed an engine according to order for a particular use, etc.; though 
the mechanic or artist may sell the goods if he chooses, and recover of the de- 
fendant the difference between the contract price and the price for which the 
article was sold, yet it is held that he may, if he choose, when he has fully per- 
formed his part of the contract, and tendered the article thus manufactured to the 
defendant, or offered it at the place appointed, recover the full value of the arlfcle 
(i. e., contract price), and leave the defendant to sell or use or dispose of the arti- 
cle at his pleasure." But the court added: " Cases of this class are recognized as 
exceptions to the general rule which is to be applied in the sale of ordinary goods 
or merchandise which have a fixed market value." See Benj. on Sales, sec. 763; 
note (s). But, as we have seen, Moody v. Brown, supra, refused to recognize the 
distinction between "ordinary goods or merchandise which has a fixed market 
value " and a chattel made to the buyer's special order, though the subject of the 
order in that case was "stereotype plates," of little or no value, it would seem, to 
anyone but the orderer. See, too, Smith on Pers. Prop. 204, note 1 ; Tiedeman on 
Sales, sec. 333, citing, in addition to Moody v. Brown, several cases from Indiana. 

It has been said that some States reject the general rule altogether, and permit 
the seller of ordinary chattels, not made to order, to sne the buyer for the whole 
contract price, though the sale is executory, and title remains in the seller. This 
is the rule laid down in New York in a number of cases, where it is said: "The 
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vendor of personal property, in a suit against the vendee for not taking and pay- 
ing for the property, has the choice ordinarily of either of these methods to in- 
demnify himself. (1) He may store or retain the property for the vendee, and 
sue him for the entire purchase price. (2) He may sell the property, acting as the 
agent for the purpose of the vendee, and recover the difference between the con- 
tract price and the price obtained on such re-sale; or (3) He may keep the prop- 
erty as his own, and recover the difference between the market price, at the time 
and place of delivery, and the contract price." Dustan v. McAndrew, 44 N. Y. 72. 
Schouler treats this triple privilege of the seller where the sale is executory, so far 
at least as concerns his right to sue for the contract price of ordinary goods not 
made to order, as peculiar to New York (see 2 Schoul. Pers. Prop., sec. 522); but 
other text-writers state it as if it were the general rule in the United States. See 
Smith on Pers. Prop., p. 203; Darl. Pers. Prop 87; Tiedeman on Sales, sec. 333; 
Sedgwick, Measure of Damages, 281. But it is believed that in many of the cases 
cited to support the doctrine that on an executory sale the seller may, if he chooses, 
recover the whole contract price, the sale was really executed, when there is no 
question that the seller has such right; or else the sale was by a manufacturer of 
goods to be made to the buyer's order, which we have seen to be a recognized ex- 
ception in many of the States. See, in accord with the last suggestion, Tiedeman 
on Sales, sec. 333. 

It remains to consider under this head the situation of a manufacturer who has 
received an order and accepted it ; but before he begins to execute it, the order is 
countermanded by the buyer. In this case the manufacturer has nothing to sell, 
or to keep as his own, so as to sue for a difference ; nor should he recover the 
whole contract price, since he has made no expenditure either of labor or 
materials. And yet, he has lost his bargain, perhaps highly advantageous, and is 
entitled to indemnity. The measure of damages in this case is the difference be- 
tween the cost of manufacturing the thing and the contract price; i. e., the profit 
which the manufacturer would have made under the contract. 2 Schoul. Pers. 
Prop., sec. 515, note 4, citing Eckenrode v. Chemical Co., 55 Mo. 51. And see 
Anson on Contracts (285); also Kendall Bank Note Co. v. Comm'rs of Sinking 
Fund, 79 Va., 563. 

3. The third case to be considered is an intermediate one, where title has passed 
to the buyer (the sale being executed), but the seller still retains the possession . 
In this case there is no doubt that the seller can sue in assumpsit for goods bar- 
gained and sold, and recover the contract price from the buyer ; for the goods are 
the buyers, and merely retained by the seller by virtue of his price lien. But 
suppose the seller does not choose to hold the goods for the buyer, and sue for the 
contract price, but prefers to sell the goods, realize thus a part at least of the 
price of the goods, and then sue the buyer for the deficiency. Is he allowed to do 
so, the title being in the buyer, so that the seller sells the buyer's goods for the 
buyer's default ? On this point it is said that in England, strictly speaking, the 
seller has no right to sell, but still if he does so he passes a good title to the new 
buyer, and the original buyer whose goods are sold for his default can recover from 
the seller as damages no more than the excess, if any, of the sum realized on the 
sale over the contract price. See Benj on Sales, sec. 794. But in Hare on Con- 
tracts, p. 451, it is said that the cases cited by Benjamin do not sustain his posi- 
tion ; and that whatever the English rule may be, it is established in the United 
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States that on the breach of an executed contract by a refusal to accept the goods, 
the vendor may proceed to a re-sale on the purchaser's account, and if the sum 
realized is not enough to pay the contract price, may maintain an action to recover 
the deficiency. And the law as thus stated is fully sustained by the American 
cases. See Sands v. Taylor, 5 Johns., B. (N. Y. ) 395, (4 Am. Dec. 374); Patten's 
Appeal, 45 Pa. St. 151 (84 Am. Dec. 479) ; Atwoodv. Lucas, 53 Me. 508, (89 Am. 
Dec. 712); Rosenbaum v. Weedon, 18 Gratt. ( Va.) 786, (89 Am. Dec. 713). 

We have seen that if the sale is executed, and the seller re-sells for the buyer's 
default, he must account to the buyer for the excess, if any, of the sum realized 
above the contract price. But if the sale is executory, and the seller re-sells, it is 
said that he is not obliged to account to the buyer for such excess. The difference 
is explained by Hare (on Contracts, 454-5,) on the ground that where the sale is 
executory, the property is not the buyer's, nor sold on his account; but it is still 
the seller's, and the re-sale is simply to estimate the damages; and if the sum 
realized exceeds the contract price, that shows that the seller was not injured by 
the buyer's default, but it does not give the buyer any claim to the excess. On 
the other hand, when the sale is executed, and has passed the title to the buyer, 
the goods are sold on the buyer's account, and he is not only liable for any defi- 
ciency, but is entitled to the excess, as the proceeds of his goods, after the seller 
has received the contract price. 



